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SUPREME COURT OF APPEALS OF VIRGINIA. 



J. N. H. Cornell & Co. ct a!, v. Steele. 

June 10, 1909. 
[64 S. E..A038.] 

1. Contracts (§ 292*) — Performance — Opinion of Engineer — Fraud 
or Mistake. — A stipulation, in a contract to construct a part of a rail- 
road, that the final estimates of the chief engineer should be conclu- 
sive, does not make the engineer's estimates conclusive, where the 
engineer made such an error of judgment or mistake in the estimates 
so gross as necessarily to imply bad faith and amount to a fraud on 
the rights of the contractor, though the engineer had no intention to 
commit a fraud or to act in bad faith. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1343; Dec. 
Dig. § 292.* 13 Va.-W. Va. Enc. Dig. 980, 990.] 

2. Contracts (§ 292*) — Performance — Decision of Engineer — Fraud 
or Mistake. — Proof that the engineer, required under a contract to 
construct a part of a railroad to make estimates and classification of 
the work which should be conclusive on the parties, arbitrarily re- 
jected over 9,000 cubic yards of solid rock removed by the contractor 
and classified the same with other materials that were less expensive 
to remove, was proof of an error of judgment or mistake so gross as 
to amount to a fraud on the contractor's rights, authorizing a re- 
covery of the amount due the contractor. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1343; Dec. 
Dig. § 292.* 13 "Va.-W. Va. Enc. Dig. 990.] 

3. Contracts (§ 292*) — Performance — Decision of Engineer — Fraud 
or Mistake. — In order to avoid estimates and classification made by an 
engineer as required by a contract for the construction of a work, it 
is only necessary to show an estimate and classification so grossly 
erroneous as to imply fraud. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1343; Dec. 
Dig. § 292.* 13 Va.-W. Va. Enc. Dig. 990.] 

Appeal from Circuit Court, Fluvanna County. 

Action by W. I. Steele against the J. N. H. Cornell & Com- 
pany and another. There was a judgment for plaintiff, and de- 
fendants appeal. Affirmed. 

Perkins & Perkins and /. B. Moon, for appellants. 
Harmon & Walsh and Montague & Montague, for appellee. 

Cardwell, J. This action was brought by W. I. Steele to re- 
cover of J. N. H. Cornell & Co., a foreign corporation, and J. H. 
Fine, a balance of $7,511.05, alleged to be due Steele from the 
defendants upon certain work; which Steele subcontracted with 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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Cornell & Co., general contractors with the Virginia Air Line 
Railway Co., to do on the Virginia Air Line Railway, to be con- 
structed by the general contractor from Lindsay, on the Chesa- 
peake & Ohio Railway in Albemarle county, to a point on James 
river, about 20 miles distance; the plaintiff, Steele, undertaking 
by his subcontract the construction of four miles of this road 
within a stated period and according to specifications as to the 
execution of the work. That Steele performed his part of this 
contract truly and faithfully seems not to have been questioned, 
and the controversy arises out of the classification of the material 
taken out and removed by him, made by Cornell & Co.'s chief 
engineer in charge of the work. 

The contract, which was in evidence at the trial of this cause, 
shows the price of the excavation of the several kinds of material 
to be taken out and removed by Steele, viz., earth, loose rock, 
and solid rock, gives the definition of these several classes of 
material, and provides for monthly payments as the work pro- 
gressed and for a final estimate on the completion and acceptance 
of the work; and the contract also provides that the decision of 
the chief engineer of the general contractor on all questions 
arising under the contract should be final as between the parties. 

J, H. Fine, who made the estimates on Steele's work, was the 
chief engineer of the general contractor, and also its vice-presi- 
dent, and as Steele progressed with his work he received monthly 
payments upon the estimates made by Fine, but, as we shall see 
later, protested all along that these estimates were incorrect. On 
the completion of Steele's contract in January, 1908, Fine made 
a final estimate showing that the general contractor, Cornell & 
Co., owed Steele $1,775.73, to which Steele objected, alleging 
that this estimate was based upon an erroneous classification of 
material excavated and removed, and thereupon Cornell & Co. 
had the estimate reconsidered and the work re-examined, but in- 
sisted that the action of its chief engineer was correct and would 
not be corrected, and so informed Steele. Whereupon Steele 
selected one James Dickey, a competent engineer and an expert, 
to go over the work and make an estimate of it according to the 
provisions of the contract, and Dickey's estimate varied materi- 
ally from that of Fine ; the chief difference arising from the 
classification of material, the difference in the total quantity of 
material moved, or yardage, caused by certain measurements 
adopted by Dickey and not allowed by Fine, being comparatively 
slight. Omitting the items of these estimates as to which Dickey 
and Fine agreed, the latter's final estimate allowed Steele for 
42,113.1 cubic yards of earth, $9,896.58; 10,174.8 cubic yards of 
loose rock, $3,856.42; and 586.9 cubic yards of solid rock, $398.23 
— total $14,155.13. While in Dickey's estimate these several 
items appear as follows: 30,011.1 cubic yards of earth, $7,052.60; 
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15,559.5 cubic yards of loose rock, $5,912.61; and 10,017.8 cubic 
yards of solid rock, $7,012.46— total $19,977.67. The disclosures 
made by these estimates caused Steele to realize that, despite his 
rigid economy and efficient work, he would sustain a loss of over 
$3,500 if Fine's estimate of his work was to be adhered to, and 
thereupon he brought this suit for $7,511.05, the amount of the 
difference between the final estimate made by Fine and that made 
by Dickey. 

At the trial of the cause, it was submitted to the jury upon 
four instructions given by the court, to which neither party made 
objection, and the jury rendered its verdict for the plaintiff, as~ 
sessing his damages at $3,600, and upon the verdict the court en- 
tered the judgment to which this writ of error was awarded. 

The instructions of the trial court, in sum and substance, 
rightly told the jury that notwithstanding the provision in the 
contract between the parties that the final estimate of the chief 
engineer of the general contractor, Cornell & Co., was to be final 
and conclusive on both parties, if they believed from the evidence 
Chief Engineer Fine made such error of judgment or mistake in 
the estimates and classification of the work made by him as 
amounted to a mistake so gross as necessarily to imply bad faith 
and amount to a fraud upon the rights of the plaintiff, they 
should find for the plaintiff, even though they believed that said 
engineer had no intention to commit a fraud or to act in bad 
faith; and further told the jury that if they believed from the 
evidence that the estimates or classifications by the company's 
engineer were not binding on the plaintiff because of gross error 
or mistake, amounting to a fraud, then they should make .such 
classification of the material removed as they deemed proper, 
under the evidence and according to the provisions of the con- 
tract, and assess the plaintiff's damages according to that classi- 
fication at the prices specified in the contract, subject to proper 
credits. 

The contract between the parties is explicit as to the classifi- 
cation of the material that was to be removed and the prices to be 
paid therefor, solid rock being recognized as the most expensive 
material, and therefore a higher price for its removal was fixed 
than for the removal of earth or loose rock. It will therefore be 
seen that the subject of classification of the work done by de- 
fendant in error was the crucial point in the case for the deter- 
mination of the jury, and we deem it only necessary to refer 
briefly to the evidence to show that it was sufficient to warrant 
the jury in regarding the estimate made by Fine so grossly er- 
roneous as to amount to a fraud upon the rights of defendant in 
error. 

The material classified as solid rock by defendant in error and 
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Dickey, and disallowed by Fine, is clearly and unmistakably proven 
to be the same material of the same nature and character of rock 
as that allowed defendant in error and classified by Fine as solid 
rock to the extent of 569 cubic yards. In other words, the evidence 
shows that the rock, classified as solid rock by defendant in error 
and by Dickey, was of the identical kind, character, and formation 
as the 569 yards of solid rock allowed by the estimates made by 
Fine, and that the arbitrary rejection by him of over 9,000 cubic 
yards of this solid rock removed by defendant in error, and 
classifying the same with other material far less expensive to re- 
move, was an error of judgment or mistake so gross as to amount 
to fraud upon defendant in error's rights; and, if the jury be- 
lieved in the truth and correctness of this evidence, it was of 
itself sufficient to sustain its finding in his favor. Mills & Fair- 
fax v. N. & W. Ry. Co., 90 Va. 523, 19 S. E. 171 ; Id., 91 Va. 
613, 22 S. E. 556. 

In the report of that case last mentioned, the syllabus, in part, 
is as follows: "Whether the plaintiff was entitled to recover the 
higher or the lower of the two prices fixed by the contract for 
different classes of work, or whether he had waived or abandoned 
his right to recover the higher price, were questions of fact which 
were properly left to the determination of the jury, under in- 
structions which correctly propounded the law, and gave them 
great latitude in the range of their inquiry." 

The defendant in error in this case, testifying in his own be- 
half, stated that he all along protested that the classification of 
the material removed by him, made by Chief Engineer Fine in 
his monthly estimates, was grossly erroneous, and this statement 
is not disproved ; but plaintiffs in error rely upon the contention, 
in support of which numerous authorities are cited, that fraud 
must be established by clear and satisfactory proof. The au- 
thorities cited sustain the proposition stated, but are not at all in 
conflict with the law as expounded in the instructions given in this 
case with the approval of plaintiffs in error, nor with the decided 
cases applicable to the facts submitted to the jury for determina- 
tion. 

In Mills & Fairfax v. N. & W. Ry. Co., supra, it was expressly 
stated that to avoid the engineer's estimate and classification in 
a case like this, which is so grossly erroneous as to imply fraud, 
it is not necessary to impute or prove moral wrong to the en- 
gineer. All that is necessary in such a case is that the evidence be 
sufficient to justify the jury in finding that the estimates and 
classifications of the engineer are so grossly erroneous as to 
amount to a fraud upon the rights of the injured party. 

In the case of Kistler v. Ind. & St. L. R. Co., 88 Ind. 460, the 
contract between a railroad company and one who undertook to 
do certain work in its construction fixed the prices of the va- 
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rious kinds of work to be done, and provided that the engineer of 
the road should make estimates of the work from time to time 
upon which payment should be made and a final estimate which 
should be also paid, and that all disputes as to the meaning and 
execution of the contract should be referred to the engineer, and 
his decision should be final. Held, that where the engineer had 
failed to estimate the work, or by neglect or by mistake under- 
estimated it, suit could be maintained for the recovery of the 
correct amount. In that case the court emphasized that, to en- 
title the contractor to recover the correct amount due him for 
work done, it was net necessary to allege and prove that the en- 
gineer making the estimates acted correctly or fraudulently. 

In a later case decided by the same court (Louisville, etc., Ry. 
Co. v. Donnegan, 111 Ind. 179, 12 N. E. 153), it was held: "A 
stipulation in a contract between a railroad company and a con- 
tractor that the estimate made by the former's engineer as to 
the quality, character, and the value of the work performed by 
the contractor shall be final against the latter, 'without further re- 
course or appeal,' cannot deprive him of the right to resort to the 
courts for the recovery of what may be due him, notwithstanding 
the estimates." 

In that case it was considered that the estimates of the en- 
gineers were so grossly erroneous as to amount to a fraud upon 
the contractor, although moral turpitude was neither charged nor 
attempted to be proved ; in other words, where the mistake is so 
gross as to amount to a fraud upon the rights of the contractor, 
he is not precluded from bringing his action to recover the correct 
amount due him, notwithstanding the provisions of the contract 
or the fact that he received and receipted for the payments on es- 
timates made during the progress of the work and before the 
final estimate. See, also, Edwards v. Hartshorn, 72 Kan. 19, 82 
Pac. 520, 1 L. R. A. (N. S.) 1055, where almost the precise 
facts were involved as in this case. 

We are of opinion that there is no error in the judgment of 
the circuit court complained of, and it is therefore affirmed. 

Affirmed. 

Note. 

This case is in line with the previous decisions of the court: Mills 
v. Norfolk, etc., R. Co., 90 Va. 523, 19 S. E. 171. where the court quoted 
Moncure J., in Condon v. Southside Ry. Co., 14 Gratt. 302, where he said 
that the engineer could not set aside or disregard the contract between 
the parties — that the contract must furnish the law of the case. In 
Norfolk, etc., R. Co. v. Mills. 91 Va. 613. 629, 630. the court aptly 
summarized the law on the question by saying: "When the engineer's 
estimates are fairly made in accordance with the manner pointed out 
in the contract, they are binding, and when not fairly made, they are 
not binding." See Barrett v. .Coal Co.. 51 W. Va. 416, 41 S. E. 220, 

And in Johnson v. Bunn, 108 Va. 490, 62 S. E. 341, it was held that 

—3 



530 15 VIRGINIA LAW REGISTER. [Nov., 

if the conduct of the engineer designated by the contract is fraudulent, 
or he lias been guilty of a mistake so gross as to amount to a fraud 
on the rights of the opposite party, the latter is not bound by his 
estimates, but may maintain an action on the contract to recover the 
amount due, but where no such conditions exist the parties are bound 
by the terms of their contract. 

The courts of the United States and of the different states generally 
agree that a provision in a contract is binding which leaves the de- 
cision of the approval to the engineer. United States v. Barlow, 22 
S. Ct. 468, 184 U. S. 123, 46 L. Ed. 463; Johnson, etc., Co. v. Westing- 
house Electric & Mfg. Co., 143 F. 21.8, 74 C. C. A. 348; Driscoll v. 
United States, 34 Ct. CI. 508; Jones & Hotchkiss Co. v. Davenport, 
74 Conn. 418; Thompson v. Bradbury, 51 P. 758, 5 Idaho 760; Brown- 
nell Imp. Co. v. Critchfield, 64 N. E. 332, 197 111. 61; Edwards v. 
Hartshorn, 82 P. 520, 72 Kan. .19; Covington v. Limberick, 40 S. W. 
254, 19 Ky. Law Rep. 330; Norcross v. Wyman, 187 Mass. 23. 72 N. 

E. 347; Williams v. Chicago, etc., Ry. Co., 112 Mo. 463, 20 S. W. 631, 
34 Am. St. Rep. 403; Jones v. New York, 65 N. Y. S. 747, 32 Misc. 
Rep* 211, affirmed in 70 N; Y. S. 46, 60 App. Dev. 161; Laycock v. 
Parker, 79 N. W. 327, 103 Wis. 161; United States v. Allis, 74 Pac. 
300; Oakes v. Moore, 24 Me. (11 Shep.) 214; Palmer v. Clark, 106 
Mass. 373; Empson Packing Co. v. Clamson, 95 Pac. 546. 

But the courts are equally agreed that this decision must be honest. 
Crane Elevator Co. v. Clark (C. C. A.), 80 F. 705. 26 C. C. A. 100; 
Northern American Construction Co. v. R. E. McMath Surveying 
Co., 116 F. 169, 54 C. C. A. 27; Marks v. Northern Pac. R. Co., 70 

F. 941, 22 C. C. A. 63X); Lindeman v. Wagner, 67 111. App. 134; Ed- 
wards v. Hartshorn, 82 P. 520, 72 Kan. 19; Illinois Central R. Co. v. 
Manion, 67 S. W. 40, 23 Ky. Law Rep. 2267, 113 Ky. 7. 101 Am. St. 
Rep. 345; Kelly v. Public Schools of City of Muskegon (Mich.), 68 
N. W. 282, 110 Mich. 529, 3 Detroit Leg. N. 470; Welch v. Hubschmitt 
B'ld g, etc., Co., 38 A. 824, 61 N. J. Law 57; Chandler v. Wheeler, 47 
S. W. 278; Thompson v. Bradbury, 51 P. 758, 5 Idaho 760; Nelson 
Bennett Co. v. Twin Falls, etc., Co., 93 Pac. 789. 

To similar effect are the cases which hold that where a contract 
provides that the contract is to be performed to the satisfaction of 
the architect or engineer who is to issue a certificate of approval, 
and such certificate is fraudulently withheld by the architect or en- 
gineer, the fraudulent withholding of the certificate will excuse its 
nonproduction by the contractor. Am. & Eng. Ency. of Law, vol. 30, 
p. 1247, citing Sweeney v. United States, 109 U. S. 618; Michaelis v. 
Wolf, 136 111. 68; Hanley v. Walker, 79 Mich. 607; Gibbons v. Russell, 
13 N. Y. Supp. 879; Pittsburg, etc., Co. v. Sharp, 190 Pa. St. 256; 
Wendt v. Vogel, 87 Wis. 462, and others. 

See, also, note in 14 Va. Law Reg. p. 611, appended to Johnson v. 
Bunn, 108 Va. 490, 62 S. E. 341. 



Jordan & Davis et al. v. Annex Corporation ct al. 

June 10, 1909. 

[64 S. E. 1050.] 

1. Corporations (§ 30*) — Liability of Promoter. — A promoter of a 

corporation is accountable to it as if the relation of principal and 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 907 to date, and Reporter Indexes. 



